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RECENT CASES 335 

Sales— Conditional Sales — Destruction of Property — Possession 
of Seller — Recovery of Price. — Hollenberg Music Co. v. Barron, 140 S. 
W., 582 (Ark.). — Held, that where a contract for the sale of a piano 
reserved title in the seller, and on default the seller took possession to hold 
the piano until payment was made, the destruction of the piano by fire, 
without the seller's fault, while in his possession, did not deprive him of 
his right to recover the balance of the price. 

The court in this case confessed its inability to cite a case where the 
precise question involved had been previously decided. Williston on Sales, 
pp. 306, 562, favors the application of principles established in analagous 
cases. In La Valley v. Ravenna, 78 Vt., 152, the recovery of the purchase 
price of property, sold and delivered on condition that the title should not 
pass until full payment was made, was allowed, although without the fault 
of the purchaser the property was destroyed before the price fell due. 
Where the property was delivered, and yet the title and right of possession 
were to remain in the vendor as security, its loss leaves the vendee still 
liable. Osborn v. South Shore Lumber Co., 91 Wis., 526. Where the seller 
retained possession of the goods at the buyer's request, their loss without 
negligence on the part of the seller falls upon the buyer. Whitlock v. 
Auburn Lumber Co., 145 N. C, 120. If the vendee refuses to take the 
goods, the vendor may store them as bailee, give notice of the fact, and 
then sue for the contract price. Hobeler v. Rogers, 131 Fed., 43. The same 
principle is illustrated where the seller repossesses himself of property 
fraudulently obtained and thereby preserves his lien for the price without 
recission. Ames v. Moir, 130 111., 582. 



Trespass — Damages — Cutting and Removal of Timber. — Bailey v. 
Hayden, et al., 117 Pac, 720 (Wash.).— Held, that where a trespasser cuts 
and removes standing timber, the owner, if the removal be unintentional, 
can recover only the value of the timber when standing, but, if the removal 
be intentional, the owner may recover as damages the value of the timber 
enhanced by the labor of the trespasser. 

When the trespass has been committed unintentionally, the majority 
of the cases hold the measure of damages to be, not the value of the trees 
as such, but the damage done to the land by their destruction, or the dif- 
ference between the value of the land before and after their removal. 
Thompson v. Moiles, 46 Mich., 42. There is authority, however, for hold- 
ing the value of the trees considered separate and distinct from the land 
as the proper measure of damages. Smith v. Gonder, 22 Ga., 353. The 
value of timber is to be ascertained by the price paid in the vicinity, and 
not at a distant market, Coxe v. England, 65 Pa. St., 212, and at the time 
when cut, and not by striking an average of value taken through several 
years. Schlater v. Gray, 28 La. Ann., 340. The measure of damages for 
the wilful or intentional cutting of timber on another's land is the 
enhanced value of the property when finaly converted to the trespasser's 
use. U. S. v. Homestake Min. Co., 117 Fed., 481. When the cutting is 



